T HE pleading rules concerning joinder and splitting of causes of action are complements of each other, though designed to achieve different objectives. The joinder rule is that separate causes cannot be "joined" or pleaded in the same suit unless they fall within one of the classes of permissible joinder specified in the codes. The purpose of the rule is to prevent too wide a field of litigation and too diverse issues in a single suit and thus to avoid a case of undue confusion and complexity. The rule against splitting is that a single cause shall not be "split" or divided among several suits. This is designed to prevent litigation of the same question in different suits. It therefore compels a certain extension of the issues in a single suit on pain of forfeiting the opportunity to litigate them elsewhere. Each rule is at least based upon reasons of common sense, though applications of each may at times seem questionable. As the terms in which they are stated indicate, their application in particular cases will depend upon the meaning given to a term of frequent use in the codes-the "cause of action", or group of operative facts giving occasion for judicial action. 1 The difficulties arising in applying the rules are due in the main to the fact that this term is of indefinite content, and the courts have divergent views as to its exact meaning as well as to the policy involved.
In the matter of joinder of actions generally, the tendency has been continually to allow the plaintiff more opportunity to extend the scope of a single suit. This has been achieved both by more flexible statutory provisions, which affect not merely joinder of *This article in substance will appear as a part of a chapter in a book on Code Pleading, to be published by the West Publishing Company, St. Paul, Minn. tProfessor of Law, Yale University. IThis concept has been discussed at some length by the writer in an article, "The Code Cause of Action," 33 YALE L. J. 817 (x924) . For a somewhat different approach, see 0. L. McCaskill, "Actions and Causes of Actions," 34 ibid. 614 (1924) , and criticism by the writer, 34 ibid. 879 (1925) .
causes but also joinder of parties, 2 and by a more liberal definition of code terms.
JOINDER OF CAUSES-HISTORICAL OUTLINE
At Common Law. Under the common law system of pleading unity of the subject matter in a suit was secured by the writ system and the forms of action. It is not entirely clear just what part of this system furnished the yard stick by which the limitation of subject matter was to be measured-whether the process, the form of action, the plea or the judgment. The various somewhat conflicting rules have been well set forth by Professor Sunderland.3 In general, however, the arbitrary limitations of the forms of action necessarily operated to restrict the issues of a single action. Thus various claims falling within the legal limits of a certain form of action might be joined in different counts, even though based on widely separated groups of facts; while claims redressed in different forms of action could not be joined no matter how closely interwoven were the facts upon which they were based. 4 It resulted currence of the events relied upon, was achieved. No restriction based upon the cause of action, or group of operative facts, was used.
5
it Equity. In equity we have a situation much more nearly approaching that now existing in code pleading. Since in equity the aim was to settle an entire controversy at one time, it was permissible to bring in all closely related matters. The rule was a broad one, resting largely in the discretion of the court. It was stated, both as to parties and subject matter, as a rule against "multifariousness." A bill might be multifarious because of a joinder of an improper number of either unrelated parties or unrelated issues or both. In accordance with the rules of equity pleading in general, these rules were not cast in definite and precise form. We do find, however, statements indicating the later code rule as to parties, 6 and also statements that all the issues considered should arise out of the same transaction, or out of transactions connected with the same subject matter.
7 These phrases will be recognized as occurring in the most famous of the code classes of joinder of causes."
Under the Code. It is not surprising to find the code rules to a certain extent a combination of the common law and equity rules. Attempts have been made to deduce extensive conclusions as to the views of the codifiers not only on this subject but upon the entire code, including the union of law and equity, from what they did here. 9 It would seem, however, that this is to read too conscious CAs. CODE PL. 235n . It is thought that its point has been misunderstood. Of course the extent of the subject matter of a single case was limited at common law; but it was done by the formulary system; and the use of the cause of action as a unit of ineasurement is a device of the code, developed largely from the equity procedure. See a purpose into their efforts. They apparently thought it necessary to put some limitation upon the extent of a single suit; what more natural than to work it out from what was known before? Yet the forms of action were abolished. So in the original New York Code of 1848 they stated classes of suits-seven in number-of similar forms of claims, and provided that joinder might be had within these classes.' 0 The method is somewhat similar to that of the common law, since similarity of legal claims seems particularly to have been looked for. It is noteworthy, however, that they definitely cut across the old common law forms. Thus, as pointed out in the following section, the classes were in some respects less restricted than at common law, and in others more so; the common law action on the case for example allowing joinder of claims now appearing in several of the code classes. It appears, however, that the joinder thus permitted was not felt sufficient, for four years later in 1852 the famous provision was added, directly from the equity practice, that there might be joined causes of action "arising out of the same transaction or transactions connected with the same subject of the action.""' This illogical combination of joinder classes, some based upon similarity of legal claim and some upon unity of occurrence, has persisted to the present time in most of the codes.
Modern Developments. Although the joinder classes of the code were largely purely arbitrary, and not based on reasons of practical convenlience, and although they have often been interpreted in such manner as necessarily to force the bringing of separate suits," there has been less tendency to modify these provisions than in the corresponding rules of joinder of parties. In fact there has been in some places, notably in New York, a failure to realize the interrelation of the two rules. The restriction on joinder of causes may become applicable when the parties comprise only a single plaintiff and a single defendant; but it also applies, and, when narrowly construed, with startling results, when several plaintiffs or defendants 1°First Report, N. Y. 1848, Sec. 143 ; N. Y. Laws 1848, Ch. 379, Sec. 143. The classes are similar to the classes hereinafter stated (note 2o) except that injuries to person or property by force and without force are divided into separate classes and the same transaction class does not appear. The other requirements of the modern codes as to parties and place of trial also appear in the original code.
"2N. Y. L. 1852, 392, Sec. 167. 12See discussion in succeeding sections.
or both are involved. It is held that the joinder of parties and the joinder of causes requirements must both be satisfied, and hence an extension of the former rule may largely fail of its purpose if "the latter rule remains unchanged. 13 Hence the New York Board of Statutory Consolidation, in recommending a new practice for New York, included not only the English liberal rules of party joinder, but also the almost complete freedom of joinder of causes permitted in that system of practice. The legislature, however, failed to heed the warning and adopted the former only. 14 It would seem sensible to hold that the attempted liberalization of party joinder should be given effect, even if the former construction of the joinder of causes section is thereby changed and extended, and such has been the decision of some of the able lower court judges in New York."5 Unfortunately the court of appeals has indicated a view to the contrary. 6 The whole matter serves to emphasize the serious question as to the desirability of continuing the old restrictions on joinder of causes. A plaintiff may join a claim upon a judgment for money damages with a claim for the proceeds of personal property converted and sold, both being considered claims upon contract; but he cannot, under the New York view of the code, join a claim for damages for assault with a claim for damages for slanderous words uttered in connection with the assault." Surely no reasons of practical policy justify such a distinction. On the other hand, it seems wholly desirable that all the matters at issue between two parties or The Codes. Except for the states noted below which have abolished the restrictions on joinder of causes, the code states all follow substantially the same course in making the joinder dependent upon a fixed classification of the code. As previously noted, the classes in general are arranged according to the nature of the subject matter but the final class turns upon unity of occurrence of the events constituting the various causes joined. The number of classes differs in the various code states; being three in Colorado and twelve in New York. The usual classes include the following in some combination: (I) contracts express or implied; (2) Injuries to the person; (3) injuries to the character; (4) injuries to property; (5) actions to recover real property with or without damages; (6) actions to recover chattels with or without damages; (7) claims against a trustee by virtue of a contract or operation of law; (8) actions arising out of the same transaction or transactions connected with the same subject of action. Often certain of the tort classes are found combined and in some codes the last class is omitted.
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The purely arbitrary nature of the classes will be noted. All 'sSee notes 25, 27, infra. St. 1920, Sec. 56o6 . The same transaction clause appears in the statutes of the following states only: California, added in 1907; New York; Ohio and Washington (in the former it is divided into two classes, "transactions connected with the same subject of action" forming a separate class; in the latter, the second part being omitted entirely); Connecticut, Minnesota, Missouri, Nebraska, New Mexico, North Carolina, North Dakota, Oklahoma, South Carolina, South Dakota, Utah, and Wyoming (where injuries to person and property are included in one class-a combination appearing also in the Colorado and Ohio statutes) ; and, formerly, before the adoption of broader rules of joinder, Kansas and Wisconsin. For such broader provisions, found also in Iowa, see notes 25, 26, below. In the California and Idaho statute a proviso, added later, permits joinder or injuries to person and property growing out of the "same tort," or "the occurrence or transaction"; also claims for malicious arrest or prosecution with claims for injury to the character or person (the latter provision occurring also in the Nevada statute). Several of the New York classes deal with actions to recover penalties under particular laws. The codes also contain requirements as to parties, place of trial and separate statement which are noted below.
21Infra. 22See next paragraph of the text. 23J8 MICH. L. RZV. 571, 58o, pointing out, among others, cases which have by the discretionary power to order separate trials. 24 As pointed out hereinafter, however, some of the harsher results may be avoided by a liberal definition of the terms used in class (8 of joinder. -8 The Connecticut provision goes further and states that the plaintiff "may include in his complaint both legal and equitable rights and causes of action, and demand both legal and equitable remedies; but where several causes of action are united in the same complaint they must" fall within one of the specified classes. 29 Hence it is held under the codes that legal and equitable causes can be joined. An example is the one given in the Connecticut rules, that acclaim for legal relief upon a contract may be joined with a claim for equitable relief upon an entirely unrelated contract.
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It has been argued that these code provisions lead to the inference that where both legal and equitable relief is claimed upon substantially the same operative facts, there must necessarily be two causes of action.
3 ' But this is both an inconvenient usage and also one which prevents the union of law and equity aimed at by the code.
32
The better view is stated in many cases that one group of operative facts gives rise to but a single cause of action upon which varying claims, both legal and equitable, may be made.
33
M'lfust Affect All Parties. The codes also provide that all the causes joined must affect all the parties to the action. They must, however, be affected in the same capacity, so that a cause affecting one as individual cannot be joined with another which affects him only as an administrator, a cause affecting one jointly with another cannot be joined with one affecting him singly, and so on.
7
This restriction cuts down the extent of permissible joinder very materially since it requires identical parties to all the causes joined. 3 8 This is especially troublesome where the term cause of action is given a narrow interpretation, limiting it to a single legal claim, for it may even prevent the joinder of parties in the alternative.
39
It amounts to another limitation on joinder of parties and 20, 25, 27 supra; Cf. notes 4r, 42 infra. In the U. S. Eq. Rules, 26 there is an alternative provision to this requirement of parties, viz., "or sufficient ground must appear for uniting the causes of action in order to promote the convenient administration of justice."
'Code of 1848, note io, supra. App. whether expressly stated or not, probably must apply so long as we have "local" and "transitory" actions, that is, certain actions which must be tried where the res is situated, and certain actions which must be tried where jurisdiction over the parties is obtained. 43 The effect of the provision is therefore that the venue rules are not changed by this section of the code. 4 4 These rules are being gradually limited in application and hence this restriction on joinder may be expected to be of less and less importance. 43 Must Be Consistent. This requirement is found in a few codes and has been read in by some other courts. 4 " A similar question arises where several defenses are contained in a single answer . 4 The requirement, wherever found, is an unfortunate one; for it affords opportunity to the courts to require legally consistent claims and thus operates harshly against a party who is honestly not sure of all the facts or of the court's interpretation of the law in advance of the trial. 4 " Thus recently the New York court of appeals, which long since had achieved a reasonable definition of "inconsistent defenses," held that a claim for the death of a child as due to the negligence of a property owner in maintaining an iron fence was inconsistent with a claim for such death as due to the malpractice of the attending physician. 4 9 True the claims were legally different, Div. 305 but there is no reason why all the facts could not have happened as alleged. No sound policy is apparent why such facts should not be considered as a unit, and the case disposed of at one time. The difficulty is avoided by a definition of consistency-now almost universally applied in the case of several defenses-as requiring only consistency of facts alleged, not of legal claims. It then becomes a requirement of truth in the pleadings; and where it appears that proof of all the facts alleged means perjury by somebody the pleadings are objectionable. 50 This gives a limited but practical application of the provision. It should be omitted, however, for the chance of misconception which it gives, and since all its usefulness is covered by the general requirement that pleadings must be true.
51
Must Be Separately Stated. Each cause of action must be separately stated and numbered."
The practical interpretation of cause of action in this connection is considered later. viding for claims against a trustee-in some codes made to include claims by or against any fiduciary-seems susceptible of wide application where a trustee is involved.5 * The Contract Class. Causes arising out of "contracts, express or implied" or "upon contract, express or implied" may be joined. 58 This class has been given a consistently broad interpretation, as including all manner of claims considered at common law in the contract actions. Thus causes arising upon covenants, upon debts of record or of contract, or of law, and upon express, implied and quasi-contracts, including waiver of tort, may all be joined indiscriminately. 9 The wide joinder here permitted with apparently The Same Transaction Class. This class has been the subject of the most diverse interpretation by the courts. As we have seen, it undoubtedly came from the equity rule. 61 It is another example of the practice of the codifiers in laying down a rule, obtained from the discretionary practice of courts of equity, in seemingly definite and precise form to prevent the exercise of wide discretionary powers in the trial court?" The vagueness of meaning of the terms used, however, results in as uncertain a rule in actual practice as one which is frankly discretionary, but with the courts constantly attempting to make a precise definition. The result is that a court. having reached a definition which appeals to it, will demand finality for the meaning which it has decided upon; but when a new situation arises the application of this definition to it is just as much in doubt as ever, until the court has spoken. 
23, supra.
0t See discussion above and citations, n. 7 supra. The phrase included in some of the codes with reference to this class "and not included within one of the foregoing subdivisions of this section" has properly been construed not to be a restriction on this class. 124 Pac. 96o the court, having made a somewhat limited definition of terms-which, however, worked in the case at hand-concluded that from its opinion pleaders and courts could thereafter determine when causes of action might be joined. efficiency in trials. This would result in much discretion in the trial court.
6 There are at least three different terms in the code provision, to each of which a content must be given by the courts: (i) causes of action arising out of (2) the same transaction, or transactions connected with (3) the same subject of the action. The cases may be classified in general as giving one of three interpretations. One is to give a narrow legalistic meaning to all three terms; another is to give such meaning to the first (cause of action), while giving a broader, nontechnical or lay definition of the last two; while the third is to give the latter interpretation to all three terms. Thus suppose A to assault B, at the same time slandering him. At common law the assault gives rise to an action of trespass; and the slander to an action on the case.
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Under the first interpretation above, there are different causes of action not arising out of the same transaction, etc., and not joinable;66 under the second, different causes of action joinable as arising out of the same transaction ;67 under the third, a single cause of action. The Connecticut and New Jersey codes require at least the second by express provision and do not prevent the third interpretation.,' So far as joining causes is concerned, it usually makes little difference whether the second or third interpretation is followed; the distinction becomes important in connection with the separate statement hereinafter discussed -.
7
The writer has always believed that the third interpretation is the sound one for the term "cause of action" whenever appearing in the code. This would give to it the meaning of a unit of operative facts which may give rise to different legal claims. Where several torts are committed simultaneously against the plaintiff, as a battery accompanied by slanderous words, they may be joined, as causes of action arising out of the same transaction, notwithstanding they may belong to different classes of torts." Ibid. p. 286, Sec. 187: "Transactions connected with the same subject of action may include any transactions which grow out of the subject matter in regard to which the controversy has arisen; as, for instance, the failure of a bailee to use the goods bailed for the purpose agreed, and also an injury to them by his fault or neglect; the breach of a covenant for quiet enjoyment by the entry of the lessor, and also a trespass to goods, committed in the course of entry". See also Sheen, N. J. Prac. Act. 1916, p. 222, Sec. 307, 222. 7-On tie separate statement, see below. The third view may be important, however, where different parties are involved, to avoid the restriction that causes to be joined must affect all parties; see note 39 supra.
.3See the writer's discussion in 33 YALr L. J. 817 and elsewhere in this article.
gree, each being a unit of facts but each one of broader content.
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The exact extent of each will depend not upon the chance or historically accidental form in which our legal rights developed, but in a lay or practical view of what is a unit in point of time or occurrence. This would seem in any event the only proper view of the last two terms, the New York interpretation being wholly unjustified in view of their equity origin.
5
There seem substantial reasons for a like view of cause of action. They concern the use of the terms as meaning a group of facts, with the emphasis of the code upon pleading the facts, and are thought to reflect both the intent of the codifiers and the most convenient usage. A more restricted meaning makes the code concept a means of obstructing procedure rather than of achieving a more simple and effective court machinery.
6
Some of the more suggestive cases are cited in the footnote. Moffett to be the specific real property involved; it is often thought of as meaning a specific physical thing, or perhaps an aggregate of legal relations, such as a contract, or even a "primary right". But in different cases it is held to mean all these things, and in view of the equity origin of the rule, the use of the phrase in other analogous connections, as in joinder of parties, and the convenience of its usage, the attempt so to limit its content seems undesirable. Hence "subject of the action" should also be given a non-technical definition, meaning in general the subject matter of the action, permitting of wide joinder within the limits of trial convenience. 33 YALE L. J. 832 n.; KtIGwIN, CAS. treated as a convenient unit of such facts, the provision works well.
It is somewhat analogous to the division of a book into chapters, the size of the chapters depending largely on convenience in trial. This is the form of definition above suggested and followed in many cases. 8 2 Even in New York it has been often followed, and was followed recently in a case where claims for demurrage against various shippers under different contracts but in the same vessel were held to arise out of the same cause of action. 8 No advantage is secured by the separate statement unless the facts are substantially different, as for example, in the case of two distinct and unrelated contracts. 4 On the other hand to hold that there is a new cause every time a different legal interpretation is put or legal claim is made on substantially the same set of operative facts is to compel a useless and confusing repetition of the same allegations in order to make a slightly different claim of law thereon.
5
This is to go back to the count practice of the common law, which was designed to meet another difficulty, as noted in the next paragraph, and which has been so generally and justly criticized. Once again exception may be taken to a definition of cause of action which obstructs rather than helps."' 82 See cases and authorities cited in the preceding section of this article. 83 
Stating the Same Cause in Different Counts. At common law
it was forbidden to make allegations of fact in the alternative. 8 7 In order to meet the difficulty thus created, since often the pleader could not tell in advance of trial just how the evidence would develop, and in order further to meet varying theories of law upon the case as it might appear to the court, the practice of using plural counts to state the same case arose. 8 This led to much repetitious statement in the cases and was severely condemned by the English Common Law Commissioners 9 and the New York Code Commissioners.
The latter said that thus "the pleadings came to be that mass of verbiage which they now are." 0 So under the code, where emphasis is placed upon pleading merely the facts, the use of several counts to state the same cause was strongly disapproved. 1 With the provision of the code that variances should be disregarded unless they have misled the opponent, there was less need of the practice, and this would be yet more true in jurisdictions allowing pleading in the alternative.
92
Yet as Judge Keigwin points out, the pleader may often still desire to plead his case according to two different legal theories. App. 367, 94 S. E. 61g. 89 In reporting the Hilary rules (1834); STEPHEN. PL. (Ed. Will.) *LXXXII-*LXXXVI; they said that the practice "often leads to such bulky and intricate combinations of statements as to present the case to the judge and jury in a form of considerable complexity; and it is apt, therefore, to embarass and protract the trial, and occasionally leads to ultimate confusion and mistake in the administration of justice." often it seems clearer to state it separately in two counts. An additional reason for so doing is that a judge, who takes the restricted view of the concept cause of action, may think he has stated two causes anyhow and require a separate statement. 94 In any event it proved impracticable and harsh to do away with the common law practice and hence generally under the code it is still permitted.
9 : This seems the sounder practice. The objection, if any, should not be to the use of plural counts as such, but to undue verbosity and repetition which should be ordered corrected where really necessary for the clarity of the pleadings." But where no harm is done and the pleader's meaning is clear, it is shorter and simpler not to stop to order changes to secure some possibly more perfect pleading. Particularly is this so when the pleader has more completely disclosed his case by such manner of allegation. It should be noted that a strict interpretation of the rule of "consistency" considered above may lead to injustice which is avoided under the common law practice here discussed. 
OBJECTIONS TO IMPROPER JOINDER
Method of Raising Objection. Under the formulary system of the common law, improper joinder of actions was necessarily a 9 4 See e. g. Ist Const. Co. v. Rapid Transit Co. 122 Misc. 145 fatal defect, of which advantage could be taken even after verdict. 9 8 Under the code however, the objection is to be made by demurrer which should specify the ground upon which it is based. 9 It will lie although the causes have been mingled together in one count.
1 00
In some jurisdictions the remedy is merely an order of severance; perhaps that the plaintiff strike out one cause or elect upon which to stand. The order for separate trials seems the most simple and convenient remedy.'' By some decisions the pleader has been forced to elect at the trial the count upon which he will proceed." 2 Under our modern views as to joinder generally, and under the requirements that this ground must be specified in a demurrer and that all formal objections not taken in proper course are waived, Where one of the two causes which the pleader has attempted to state is defective and states no cause, there is some question whether the objection of misjoinder can be raised.
5 It would seem simpler, in accordance with the more usual view, to treat the defectively stated cause as non-existent and merely reject its allegations as surplusage.' 0 6
Same-Failure to State Separately. Failure to make the separate statement of each cause as required is a defect of form, waived if not seasonably taken. The remedy should be only by motion to compel a separate statement. 0 7 In some jurisdictions the special demurrer may be employed for such defects of form. 0 8 It is perhaps unfortunate that courts often tend to treat this as an important issue, reversing the decision of the trial court. A liberal and flexible view of the cause of action would permit of much discretion in the trial court on this matter and might well be used to prevent a litigant from wasting the time of appellate courts on such comparatively trivial issues. Purpose of the Rule. The rule against splitting a cause of action is well stated in a leading case as follows: "The principle is settled beyond dispute that a judgment concludes the rights of parties in respect of the cause of action stated in the pleadings on which lO4So expressly specified in many codes, N. Y. C. P. A. Sec. 278; Iowa, Code 1924, Sec. io964 it is rendered, whether the suit embraced the whole or only part of the demand constituting the cause of action. It results from this principle, and the rule is fully established, that an entire claim, arising either upon a contract or from a wrong, cannot be divided and made the subject of several suits; and if several suits be brought for different parts of such a claim, the pendency of the first may be pleaded in abatement of the others, and a judgment upon the merits in either will be available as a bar in the other suits. But it is entire claims only which cannot be divided within this rule, those which are single and indivisible in their nature. The cause of action in the different suits must be the same. The rule does not prevent, nor is there any principle which precludes, the prosecution of several actions upon several causes of action. * * * * It makes no difference that the causes of action might be united in a single suit; the right of the party in whose favor they exist to separate suits is not affected by that circumstance, except that in proper cases, for the prevention of vexation and oppression, the court will enforce a consolidation of the actions."
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The rule against splitting is therefore but a part of the theory of res judicata, and is obviously based on sound policy to prevent the harassing of defendants and the wasting of the time of courts. The expression "splitting a cause of action" is metaphorical; what is meant is that within the limits of application of the rule the plaintiff cannot litigate in one suit a right or rights which he either did bring up or could have brought up in a suit commenced earlier.
But since the test--especially under the code where all forms of rights may be litigated in a single action-centers about the cause of action or unit group of operative facts, the express phrasing of the rule is not undesirable.
'
Effect of the Code upon the Rule. It has been urged that under the code, due to a liberal interpretation of the concept cause of action, a wide application of the rule against splitting, one unknown to the But the rule existed at common law and must exist under any law which at length sets an end to judicial disputes between litigants." 1 3 The apparently wider application of the rule under the codes is due to two reasons. The first is that various remedies may now be secured in a single action and hence a litigant no longer need or can bring successive suits to find the remedy which should apply to his wrong. Thus at common law a litigant who brought trespass when he should have brought case is not thereby precluded from starting an action of case; whereas under the code there would be no occasion for such a rule. But the difference is more apparent than real here, for a matter once really litigated in a common law action could not be relitigated in other actions." 4 The second reason is that there is probably a tendency constantly to extend the limits of what is considered a "single, entire claim." This is due to a number of causes, including the greater scope of permissible remedies in the code action, the general extension of rules of joinder in the most modern systems of procedure, and, by no means least, the congested conditions of modem courts. This tendency seems to the writer on the whole desirable. Compulsion put upon a litigant to settle his disputes at one time is not merely a proper safeguard to defendants but saves time and expense to the court.
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In view of modern liberal provisions as to amendment, or even for starting a new aclMlcCaskill, 34 YALI L. J. 614, 648 et. seq. 213See the common law authorities on res jidicata, and on the defense of another action pending, e. g. SHIPIAN, C. L. PL. (Ed. Ball.) 39o n.; GOULD, PL. 4th ed. V. Sec. 122, 124; "For the law, which 'abhors a multiplicity.of suits', will not permit a defendant to be harassed, by two or more actions for the same thing, where a complete remedy might be obtained by one of them. "2 tion where a previous one has failed for reasons not going to the merits, the hardship upon a misinformed plaintiff is small.
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Same-Legal and Equitable Clains. The same argument is made as to causes upon which legal or equitable remedies or both may be sought, and particular criticism is made of a leading New York case, holding that a matter once litigated in an action asking for a legal remedy should not be relitigated in an action asking for an equitable remedy." 7 But here the same conclusions should apply.
There seems no occasion for adopting the inconvenient rule that there are separate causes of action for each claim, legal or equitable. In fact to do so would be to set aside the well settled rule of res judicata applied before the code, namely, that matter once threshed out either at law or in equity could not be again litigated in the other tribunal. 18 Formerly a litigant in the wrong court was not thereby prevented from going into the other court; but there is no longer reason for that particular rule. -ence the rule against splitting a cause of action is properly applied to prevent the litigation of legal and equitable claims on such cause at different times. 1 9 116Cf. SUNDERLAND'S CAS. CODE PL. 697; THROCKMORTON The Test of Splitting. Various tests for the application of the rule against splitting have been suggested. Thus there have been stated that for the rule to apply (i) the evidence in the two suits must be identical; (2) there must be a single right violated; (3) there must be a single act or contract involved, without reference to its effect; (4) there must be the same findings and judgment involved; (5) in the case of contracts the consideration must be entire.1 20 These may be suggestive but are obviously not to be taken as conclusive tests in themselves. In fact the search for an automatic rule of thumb is illusory as in law generally, particularly procedural law. Such tests as identity of the evidence, or of the right involved, are not true, if applied in the ordinary sense of the terms, since the rule applies even though the suggested requisites do not exist. The rule would seem more general and more vague than as indicated by such tests. It would involve the same view of cause of action supported by the writer elsewhere in connection with other code rules-a group of operative facts giving rise to one or more rights of action.
2 ' The size of the group will depend on various conditions and considerations. In this connection previous precedents in tort and contract law, the analogy of the former equity cases, the intention of the parties in the case of contracts, may all have proper scope. Where there is no prevailing standard otherwise, the controlling consideration in determining the extent of the cause should be trial convenience, with much discretion accorded the trial court. The practical question how far witnesses and testimony in each case will be identical is important. Hence the unity of time and of occurrence of the acts relied-on will be largely de- It may be thought harsh to expeet a plaintiff in advance to determine how the trial court is going to react to a particular case. The answer is that this is no other or different risk than must be run by people generally with respect to legal rules, and that the statement of more seemingly precise principles is but a delusion; for it is the vaguer test which is actually employed by the court, however the rule is phrased. Moreover, practically, the burden on the plaintiff is not severe. Many cases have become thoroughly settled through-precedent; and these precedents, often established in the substantive rules of torts, contracts and damages, should be followed. Where the plaintiff is in doubt, a rule compelling him always to take the course of the wider joinder is salutary.
In succeeding sections some of the more standardized situations will be somewhat briefly considered. Their relation to various substantive rules of law should be noted.
Parties. Under the definition of cause of action here employed, one cause may affect many parties, who may not be jointly interested and where their joinder is only permissive. The rule of joinder of parties and of splitting is not inconsistent, however, for, under all rules of res judicata and of another action pending, not only must the cause be the same, but the parties must be the same.
3
Waiver. Since the rule against splitting is largely for the protection of the defendant it may be waived by him, and is waived it he fails to raise the objection in the action. 
CONTRACT CLAIMS
Single or Divisible Contracts. Where a contract contains several promises by one person it is important to determine whether it is to be considered "single" or "divisible." Where "single", separate actions cannot be instituted on the various promises; where divisible they may be sued on separately. 125 The test is the intent of the parties and how they regarded the promises. A method of determining such intention, where, as is usually the case, it is not definitely expressed, is to determine "the apportionability of the consideration," i.e. whether the consideration seems to have been given as a whole for all the promises, and hence they are indivisible, or whether a part of the consideration applies to each separate promise so that they were viewed separately by the parties. "12Thus in Secor v. Sturgis, supra, it is said: "Perhaps as simple and safe a test as the subject admits of, by which to determine whether a case belongs to one class or the other, is by inquiring whether it rests upon one or several acts or agreements. In the case of torts, each trespass, or conversion, or fraud, gives a right of action, and but a single one, however numerous the items of wrong or damage may be; in respect to contracts, express or implied, each contract affords one and only one cause of action." As the text shows, this is too broad a statement. Cf. Fidelity Mut. Life Ins. Co. v. Wilkesbarre etc. Ry. Co. 98 N. J., 5o7, 12o Atl. 734 (separate suits lie on detached defaulted coupons on bonds) ; Gaddis v. Williams, 81 Okla. 289, 198 Pac. 483; Ashless Coal Co. v. Davis, 183 Ky. 4o6, 209 This should be taken subject to the qualification stated in the next paragraph, that only breaches occurring before the date of suit need be included.
Continuing Contracts. Where the contract is one calling for continuous or successive performance by the promisor, all breaches to the date of suit must be included; while those thereafter occurring may be claimed in a later suit. A question may arise, however, whether the contract may not have been entirely repudiated by the breach in question so that one action must be brought for entire damages, present and prospective; or whether successive actions may be brought claiming damages only to the date of the suit. The question seems to turn upon the character of the breach viewed in the light of the intent of the parties in making the contract., 30 Moreover where mutual promises made by both parties are considered dependent, a breach by one may give the other party the option of treating, or according to some cases, may force him to treat, the contract as definitely and fully repudiated, so that only a single action will lie.'' '28Acc. Commrs. of Barton Co. v Same-Employment Contracts. An example of these principles is afforded by the contract for personal service. If an employee is not paid his monthly or weekly salary as agreed, he may sue for the installments as due, according to the principles stated in the next paragraph; or he may probably consider his obligation to work as dependent on the agreement to pay, and elect to treat the contract as at an end. If, however, he is definitely dismissed from his employment, the more generally followed rule is that he must sue for damages for an entire breach. The doctrine of "constructive service",-that he may still sue for each sum as it should have fallen due, had he been permitted to work,-is largely repudiated.
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A further question arises where there are back wages unpaid, whether there are two causes, one for the wages due and one for the breach of contract, which may be sued on separately, or a single one, which cannot be split. The latter seems the better view. Cf. also the doctrine of anticipatory breach of contract where the promisee has the option to treat the contract as totally repudiated. Corbin and Williston, supra. See also a similar question as to continuing trespass and nuisance, discussed below. a lease 134 and contracts of sale. 135 There is a question whether the same rule applies to a running account where the items making up the account do not arise pursuant to a single agreement. It seems usually to be held that it does.
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The rule is different, however, where credit is given for the various items.
3 7
Separate Contracts. In general separate contracts, though made at the same time, are treated as independent causes of action, and hence not subject to the rule against splitting. 3 8 This would seem ordinarily a sound conclusion but should not be an invariable rule, for the facts concerning each contract and its breach may be very similar. Then, too, this might unduly emphasize form; for promises made at the same time orally might be considered separate contracts; whereas if reduced to writing in a single instrument, they would be termed a single contract. An example of a broader view is the case of the running account just considered. Partial Assignments. A creditor cannot by assigning part of his claim to another, subject the debtor to two suits. By the more usual procedure, the defendant may compel joinder of assignor and assignee, but this right is waived where no objection is raised.
TORT CLAIMS
Single Act or Several Closely Connected Acts. Many interesting cases arise where the defendant's tortious conduct is in question and the plaintiff has suffered two or more forms of damages. The test here also seems as before suggested, the consideration of the group of facts dealing with the defendant's breach of duty and the limitation of the size of a single cause to a unit of convenient extent. Thus where the defendant takes away two or more kinds of personal property at one time, 14 ' or where a train strikes the plaintiff's cattle at distances only slightly apart,' 142 or where a fire spreads to different premises of the plaintiff, 143 in these and similar cases it is held that there is a single cause of action. Examples of this kind may be greatly multiplied.
reasonable time, the plaintiff should have the option of treating the injury either as temporary, or as permanent. In the latter case he practically forces the defendant to buy him out by paying the damages awarded." 4 9 Single Injury to Person and Property: Where one act of the defendant causes injury to both persons and property, (e.g. the negligence of the defendant injuring both the plaintiff and his vehicle) the courts are in conflict as to whether there is a single cause of action which cannot be split or more than one. It would seem, following the principles above stated, that since the acts involved and much the greater part of the testimony are identical, there is but a single cause; and this is the holding of many courts. 50 On the other hand, the courts of England and New York, among others, have held otherwise.'", The reasons given are not those of trial convenience but technical objections concerning the resulting rights. Thus, it is said that different periods of limitation apply, and that one right is assignable and survives death of either party while the other is not assignable and does not so survive.' 52 But this presents no insuperable reason why all the rights such as they are cannot be adjusted at one time. The argument of convenience in favor of the latter course seems much more potent.
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Again it is said in the same case that in the present New York code at least, injuries to the person form a different class for the purpose of joinder of causes from injuries to property. But these classes deal with entirely separate and independent causes, not with the question of what is the extent of a cause. Furthermore even if there are two causes they are joinable under the same transaction class-a joinder which shows that the difficulties raised by the court are not insurmountable.
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A rule leading to two lawsuits where one will accomplish the same results is not to be favored." CONSOLIDATION AND SEVERANCE oF ACTIONS As to the quotation from Secor v. Sturges, given above, 5 '
shows, if the plaintiff avoids the rule against splitting and is held to have two distinct causes of action, it is in general entirely at his option whether to join them or not. The only exception seems to be one coming from the common law, that the court on motion of the defendant may at its discretion order two or more suits consolidated in one,-as separate counts therein-in order to avoid undue hardship upon the defendant. The cases must be of the kind which could originally have been joined, and the court need Most of the codes contain provisions of a similar nature. 15 9 Under the statutes of some states, however, the provisions for consolidation have been greatly extended. In Arkansas the statute is used by a plaintiff to extend the rules as to joinder of parties, and the principles of consolidation have had the result of greatly liberalizing the party joinder rules.
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In New York consolidation may be had wherever it can be done without prejudice to a substantial right; and it is had where the actions are pending in different counties. The causes must still be such that they might originally have Lee v. Kearney Tp. 42 N. J. L. 543 . Where there is a true consolidation the allegations of the various complaints may be taken together and treated as one pleading, so that the allegations in one complaint will remedy the defects or omissions in another. Tyler v. Metrovich Bldg. Co., 47 Cal. App. 5 19o been joined. 16 ' The provisions apply to matter which is the subject of counterclaim so that if A sues B in X county and B sues A in Y county, the court may order consolidation, directing the county in which it thinks the venue should be laid.""' Somewhat similar provisions apply to the severance of actions, which under the most modern codes may be ordered where it may be done without prejudice to a substantial right of the parties.' 6 ' Provisions of this kind seem highly desirable. They give the trial court discretion to prevent injustice to any party but yet permit it to cause one lawsuit to take the place of two or three. This is not only a saving in time, trouble and expense to the parties and the state, but a preventive of the injustice which may result from divergent decisions in each separate case.
ELECTION o REMEDIES The traditional statement of the rule of election remedies is that "the choice of one among inconsistent remedies bars recourse to the others."' 8' 4 This seemingly harsh rule has been the subject of care-ful discussion by learned writers who have pointed out that while the rule is currently stated as applying to remedies, it is almost wholly limited to election as a choice of substantive rights. Thus, there may be election between properties (as between dower or other property interest and devise) or election between termination and continuation of contractual relations (affirmance or disaffirmance of contracts). In fact it has been asserted that there are only two situations where a true choice of remedies has been compelled,-the choice on conversion of a chattel of suing for the conversion or waiving the tort and suing in assumpsit, and the choice, in a suit against a co-tenant, of suing in assumpsit for rents and profits, or in ejectment with a claim for damages for mesne profits,-and that both of these are of doubtful validity under code pleading. 165 Outside of such anomalous cases it is ordinarily stated that not the bringing of the action, not even the judgment, but only its satisfaction, bars further remedy. Thus it is the satisfaction of the judgment, not the judgment itself, which is said to pass title to a chattel to the defendant in an action for its conversion.'6" Furthermore, the privilege of the plaintiff to dismiss a suit he has begun, before a judgment on the merits, and to start another, is well recognized.
erence was made to the practice of making alternate, and perhaps conflicting, statements of the same cause of action in separate counts, and that some courts have forced the plaintiff to elect which count he shall stand upon. 1 9 This also is not a true case of election of remedies. The fundamental reason for forcing a choice is not to compel the plaintiff to choose between inconsistent remedies but to compel him to state the true facts; and the courts which permit the plaintiff to make allegations in the alternative do so in the belief that he is stating the facts just so far as they are clear to him.
the form of suit show a final election? From the procedural standpoint, this is probably the most important question as to election. In fact, the statement of the rule given at the beginning of this action appears to refer to this question and to signify that an affirmative answer is to be given. Such has been the view of many cases, especially the older. 1 7 4 But this is to attach finality to the allegations of the complaint, and as a practical matter, we know that is now rarely done in code pleading. Suppose the plaintiff to begin his suit on one theory, may he never thereafter shift to another theory? Obviously he should not if there has been any real misleading of the defendant, which cannot be cured by an amendment and a continuance. But in default of this it would seem more consistent with code practice generally and in fact with modern ideas of pleading, to hold that the plaintiff may shift his position from that stated in the declaration. This is now the holding of many cases.
5
When should the election become final? As indicated above, the answer may be given by substantive rules of law or by the application of the doctrine of estoppel. But if not so answered, it would seem that from the procedural standpoint there is no declaration of a final election by the mere form in which the pleadings are cast and that the plaintiff may shift his ground, within the liberal rules of amendment referred to above, at least until the trial and judgment. 
